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9. DA No. 2008.0481:  Erection of a dwelling – Lot 21 DP 707712, 
Wallaga Lake Road, Bermagui 

Group Manager, Planning and Environment 
 

Applicant LFA (Pacific) Pty Ltd 

Owner Bob Brock (Wellands Pty Ltd) 

Lot  Lot 21 DP 707712, Wallaga Lake Road, Bermagui 

Zone 1(c) Rural Small Holdings and 7(b) Environment Protection 
Foreshore Zones 

Site area 19.64ha 

Proposed development Erection of a dwelling 

PRECIS 

Council is in receipt of an application seeking approval for the erection of a dwelling. 

The application is referred to Council for determination due to the history associated 
with development potential of this site and the receipt of eight submissions during the 
notification period. 

The application is recommended for approval subject to conditions. 10 

20 

BACKGROUND 

Lot 21 DP 707712 site is also a subject of a separate development application (DA 
2008.0582 for a two lot subdivision) - Assessment and determination of this application 
will be the subject of a separate report to Council at a later date. 

DESCRIPTION OF THE PROPOSAL 

The proposal seeks approval for a single storey dwelling with skillion corrugated metal 
roof. 

DESCRIPTION OF THE SITE 

The subject land has an area of 19.64 hectares and is located approximately 4.5m 
along Wallaga Lake Road (MR272) from the northern boundary of Bermagui township. 

From Wallaga Lake Road, the site is characterised by vegetation comprising of dense 
bushland, open forest, cleared areas and woodland sloping towards Meads Bay and 
legal access to the property is via an established “recessed rural intersection”.  
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[Locality plan] 

PLANNING ASSESSMENT 

The proposal has been assessed in accordance with the Matters for Consideration 
under Section 79C of the Environmental Planning and Assessment Act 1979. Staff 
have highlighted the key issues of the proposal in this report for Council’s 
consideration. 

Zoning 30 

40 

50 

The subject land is located within 1(c) Rural Small Holdings and 7(b) Environment 
Protection Foreshore Zones under the provisions of the Bega Valley Local 
Environmental Plan 2002. 

The proposed development is permissible with Council consent. 

Development Control Plan No. 6 – Minimum Setbacks to Roads and 
Nominated Waterways 

Clause 4 of the Plan states in part: 

Nominated Waterways 

1. The minimum setback for development from a nominated waterway other 
than that in subclauses (2) and (3) shall be 75 metres. 

2. In the case of development for the purpose of an intensive livestock 
keeping establishment or development involving the disposal of sewerage 
on the land, the minimum distance shall be 150 metres. 

 Staff Comment: 
The proposal has been assessed against the controls identified within DCP6 and the 
application complies with the requirements and intent of the plan. 

State Environmental Planning Policy No. 62 – Sustainable Aquaculture 

The application was referred to both the NSW Department of Primary Industries 
(fisheries) and the Batemans Bay Marine Park Authority. 

Issues related to Fisheries 

The responsibilities of the Department of Primary Industries (DPI) include conserving 
fish stocks and fish habitat, marine vegetation, threatened fish species and aquatic 
biodiversity. The Department is concerned as to potential impacts that the proposed 
development may have on aquatic species and habitats in the vicinity, and on the 
Priority Oyster Aquaculture Areas in Wallaga Lake listed under the NSW Oyster 
Industry Sustainable Aquaculture Strategy (OISAS). 

The DPI has recommended that any future development of the subject lands should 
include a minimum foreshore buffer of 100m (from Mean High Water Mark) to Meads 
Bay (Wallaga Lake), and the use of best practice Water Sensitive Urban Design 
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(WSUD) for effluent/wastewater disposal and stormwater management to safeguard 
the adjacent aquatic environmental and ensure there are no adverse impacts on water 
quality downstream. 

60 

70 

80 

90 

Issues Related to Batemans Bay Marine Park Authority 

The authority has raised similar issues to that of fisheries in respect to onsite sewage 
management and water management controls. 

 Staff Comment: 
The concerns of both departments have been addressed by the agreement of the 
applicant and the  dwelling site is proposed to be a minimum 100m from the mean 
high water mark and appropriate treatment of effluent and stormwater consistent 
with best practice.  
 
An aerated onsite sewage management system (Bio-septic) is proposed in 
accordance with Council’s Development Control Plan No. 5 “Onsite Sewage 
Management” and erosion/sediment management plans will be required to be 
submitted and approved by Council prior to issue of construction certificate.   

State Environmental Planning Policy No. 71 – Coastal Protection 

The land is within the designated Coastal Zone and the provisions of the SEPP 
therefore apply.  

An assessment of the application and matters for consideration under Clause 8 has 
been undertaken and the proposed development is consistent with the aims and 
objectives of the SEPP.  

The Bermagui and Wallaga Lake Land Use Structure Report 

This report is a planning investigation of land use needs for the Bermagui and Wallaga 
Lake areas for the coming 20 years. 

The Structure Report has been adopted by Council and contains a series of 
recommendations that set the preferred land use zoning and planning actions to be 
included in the comprehensive LEP.  

There is no conflict between the identified outcomes of the report and the development 
of this site for the erection of a single dwelling. 

South Coast Sensitive Urban Lands Review (Department of Planning) 

The outcomes of this review are contained in the South Coast Regional Strategy and 
nominate Wallaga Lake and in particular Meads Bay as an area of environmental 
sensitivity.  

The recommendations contained in the review aim to limit the potential for low density 
development of lands in the immediate vicinity of Meads Bay and has suggested that 
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part of this area including the development site be dedicated for conservation purposes 
in return for the rezoning of part of the land for residential purposes. 

While the Department of Planning has acknowledged that it does not have a specific 
role to play in the determination of this application it has raised the issue of the 100m 
buffer to the lake and concern as to excessive clearing for asset protection zones, 
access and provision for services particularly work that may involve the removal of 
hollow bearing or sap trees. 

100 

110 

120 

130 

 Staff Comment: 
Council has been advised by the Department of Planning that no Government 
Department is prepared to acquire the land for conservation purposes. The 
Department has also indicated that it is not prepared to support any residential 
rezoning without the dedication of the remaining land. The owner has indicated that 
he is not prepared to dedicate land. Consequently the Department of Planning is in 
agreement with the erection of the two dwellings (as per DA 2008.0479 and 
2008.0481). 
 
The suggestions as to land management made by the Department have been 
considered along with comment from Council’s Manager of Environmental Services 
who has also suggested strategies that aim to protect vegetation corridors. As 
previously identified the site will be located outside the 100m buffer zone and 
appropriate conditions have been placed in the draft consent to satisfy concerns in 
respect to vegetation management. 

Wallaga Lake Estuary Management Plan 

The only recommendation identified in this plan that would have an impact on the 
determination of the application relates to the question of acquisition of the land for 
conservation purposes as discussed above. 

ISSUES 

Submissions 

The application was placed on public exhibition for a period of 14 days and adjoining 
and adjacent owners notified in accordance with Council’s Notification Policy. 

A total of eight submissions were received.  

The grounds for objection raised in the submissions are outlined below followed by 
staff comment. 

Concern has been raised that the application fails to address the overall 
development and zoning of the land in light of the special Refshauge Panel’s 
recommendation, and also the implementation of the adopted Bermagui Structure 
Plan.   
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 Comment: 
The acquisition of the land is not being pursued by the State Government. The 
Structure Report does not prevent the erection of a single dwelling on the site. 

The sites for these two proposed single dwellings are on land reviewed by the 
South Coast Sensitive Urban Land Review Panel. The Panel recommended that 
this land be dedicated to public ownership for conservation and the protection of 
the Meads Bay catchment. 

 Comment: 
The acquisition of the land is not being pursued by the State Government. 

140 

150 

160 

170 

Concern that the development will have a detrimental environmental impact  

 Comment: 
While it is accepted that proposals put forward by the owner in the past sought to 
develop the land for a range of different uses that had potential to significantly 
impact on Meads Bay and surrounds, the current proposal will not have a significant 
impact on the environment. 
 
Appropriate controls have been suggested by various Government Departments and 
Council staff that will limit potential for environmental impact. Nutrient concentration 
and runoff can be appropriately controlled by the location of the proposed residence 
and effluent disposal area outside recommended buffer zones utilising current best 
practice methods of water quality management.  

Approval of these DAs would create a precedent for further Meads Bay 
development. 

 Comment: 
The consideration of this application has no bearing on the future development 
potential in the Meads Bay area. Subsequent applications would be treated on merit 
with consideration of the relevant environment planning controls. 

Cultural Heritage: The DA document falsely states no Aboriginal heritage 
present/to be considered. There are extensive, possibly ancient midden areas on 
this site. (Photo provided with hard copy.) Other midden sites in this Meads Bay 
region of Wallaga Lake have been dated at many thousands of years. This site 
needs investigation by qualified representatives who have the approval of Land 
Councils and National Parks. 

 Comment: 
The application has been referred to the Local Aboriginal Land Council and no 
comment was received. No items of aboriginal heritage have been observed on the 
proposed development site by Council officers, however an appropriate condition 
has been included with the draft consent for the applicant to be aware of their 
responsibilities and take appropriate action if items are located.  

'Paper road' incorporation into private property. We understand that the 
owner of the land is currently trying to obtain ownership of a 'paper road' which 
could/would facilitate future development plans. 
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Sections of the community oppose this as public access to foreshore is of 
importance both to community and goals & principles of the NSW Coastal Policy 
which protect both environment and valid community rights. 

For some years now, access has been illegally denied to people through 
'Trespassers' notices, and local residents being 'heavied' and warned off etc. 

 Comment: 
Opportunity exists for visitors and residents to access the lake from many public 
vantage points without the reliance and use of an unformed crown road. Should 
individuals feel that they would like to question access to the crown road, then they 
have the opportunity by direct enquiry to the Lands Department as the responsible 
authority. 

180 
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The plans for a proposed dwelling provide for a septic tank. To most people this 
seems ridiculous after the recent connection of the area to the sewerage 
system...and all the cost and controversy that went along with it. 

There is a sewer connection point to the property and if a dwelling were to be 
built connection to the sewer should be a condition of construction. We believe 
the applicant would be willing to do this as he has publicly expressed concern 
over the pollution of Wallaga Lake from septic tanks. 

 Comment: 
The development is outside Councils reticulated pressure sewerage system and 
development servicing plan. 
 
A requirement that effluent disposal areas be located a minimum of 150m from the 
lake will adequately address environmental compliance for a single dwelling on the 
lot.  

The plans submitted indicate only one tree is to be removed. Knowing the site 
and having observed the owner’s previous attitude to the removal of trees, we 
find this difficult to believe. If the dwelling were to be approved we would like to 
know how council proposed to guarantee that only one tree would be removed, 
according to the plan. To clear road access, alone would require the removal of 
many trees. And what about future possible removal of even more trees for 
bushfire protection? The trees provide privacy and protection for neighbouring 
properties, a habitat for wildlife and, in this era of global warming and climate 
change their preservation is most important. 

 Comment: 
The design plan clearly identifies the removal of a number of trees that would be 
required as part of establishment of an asset protection zones for bushfire. 
 
A condition of consent will require that a vegetation management plan be submitted 
for approval by Council. The proposed location of the building site will provide 
adequate provision for the retention of a vegetation buffer to the nearest residential 
premises that adjoin the site. It is not considered that the removal of the proposed 
vegetation will have a significant impact. 
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The plan also outlines a Crown Road as probable vehicle access to the dwelling. 
This road exists on paper only and sections of it, particularly the section behind 
my property are heavily wooded. 220 

230 

240 

For this road to provide access to the proposed dwelling a large number of tall 
trees, which currently protect my property from the southerlies that blow in across 
Wallaga Lake would have to be cut down. If these trees were not there my 
property, including many large trees on it would be vulnerable to high winds. 

The section of the Crown road that runs behind the properties on Bellbrook 
Crescent provides a wooded area, which offers privacy and protection to the 
homeowners and a habitat for wildlife. It should remain as it is.  

 Comment: 
The concern is supported by staff and in consultation with the applicant it has been 
agreed that the existing vegetation that adjoins neighbouring properties to the north  
of the site shall remain and that vehicle access to the site be maintained via an 
existing internal track that is located away from the extremities of the property. An 
appropriate condition has been included in the draft conditions to ensure compliance 
with this requirement. 

CONCLUSION 

The proposal is a permitted use within this zoning of the land and is consistent with the 
provisions of BVLEP 2002 and Council’s adopted policies. 

While the site is located within an area that is environmentally sensitive, Council may 
grant consent for a dwelling with adequate controls for environment protection.  

The issues raised in the submissions to Council have been thoroughly assessed, 
however staff are of the opinion they do not warrant any further modification to or 
refusal of the application. 

RECOMMENDATION 

1. That Development Application No. 2008.0481 for a dwelling be approved subject 
to the terms and conditions as detailed in the Draft development consent as 
submitted to Council at its meeting dated 3 March 2009. 

2. That those individuals who made a submission during the public exhibition of the 
application be formally advised of Council’s determination. 
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