
PLANNING AND ENVIRONMENT COMMITTEE 
24 March 2009 

5. DA No. 2007.0640:  Two lot subdivision – Lot 43 DP814168, 
Widgeram Road, Bournda 

Group Manager, Planning and Environment 
 

Applicant E A and SA Done 

Owner As above 

Site Lot 43 DP814168 (No. 171) and Strata Plan 50576 
(No. 111) Widgeram Road, Bournda 

Zone 1(a) Rural General Zone 

Site area 21.2 hectares 

Proposed 
development 

Two lot subdivision comprising one concessional lot 
and a residue lot. 

PRECIS 

Council is in receipt of a development application for a two lot subdivision comprising 
one concessional lot and a residue. Access to the concessional lot in part is proposed 
over an existing Crown Public Road reserve which would need to be constructed in 
accordance with Council adopted Policy 4.1.1(q) – Extension of Council Maintained 
Roads in Concessional Lot Subdivisions.  10 

20 

The application is referred to Council to determine whether Council would be prepared 
to accept ownership and maintenance responsibilities over that part of the Crown 
Public Road proposed to be used for access as part of the subdivision. 

The development application is recommended for approval. 

BACKGROUND 

The application was lodged with Council on 17 October 2007. On assessment, Council 
staff identified a number of issues relating to the proposed access arrangements for the 
subdivision which required further investigation by the applicant.  

This investigation resulted in the re-alignment of the proposed access route including 
proposing the creation of a right of carriageway over adjoining lands held under 
separate ownership and use of a crown road reserve to provide access to proposed lot 
A. The creation of the right of carriageway required the endorsement of the adjoining 
landowners which was received by Council on 12 February 2009. 

[Subdivision layout plan – Appendix 1] 
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DESCRIPTION OF THE SITE 

The land borders the Bournda National Park, Woodbine Park Tourist Park and land 
owned by the applicants that is not part of this application. 

The land is characterised by pockets of cleared areas amongst major stands of native 
vegetation. It supports two existing dwellings and a wholesale plant nursery. 

A large dam is located on the land. Sandy Beach Creek traverses the property. 30 
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Access to the land is from Widgeram Road which is an existing gravel road. The road 
is partly maintained by Council and part crown road. 

DESCRIPTION OF THE PROPOSAL 

The application seeks approval for the subdivision of the land into two lots being Lot A 
(concessional lot) and Lot B (residue lot). Both proposed lots would contain an existing 
approved dwelling while proposed Lot B being the residue of the existing holding would 
also contain the existing wholesale plant nursery (Bournda Plants). 

Access to proposed Lot A would be off the Council maintained section of Widgeram 
Road via a combination of Crown road reserve and right of carriageway. This would 
require a 150m section of Crown road reserve to be constructed in accordance with 
Council adopted Policy 4.1.1(q) – Extension of Council Maintained Roads in 
Concessional Lot Subdivisions. It should be noted that a gravel track currently exists 
within the crown road reserve and would be required to be upgraded to meet the Policy. 

Once constructed and sealed, this new section of road would be included in Council’s road 
maintenance network. 

Proposed lot B would retain the existing access arrangements via Widgeram Road. 

PLANNING ASSESSMENT 

The proposal has been assessed in accordance with the Matters for Consideration 
under Section 79C of the Environmental Planning and Assessment Act 1979. The main 
issues for Council’s consideration are as follows. 

Zoning 

The land is zoned Rural 1(a) (General Rural Zone) under the provisions of the Bega 
Valley Local Environmental Plan 2002 (BVLEP 2002). The land has an entitlement to 
subdivide subject to development consent in accordance with the objectives of the 
zone and Clauses 16, 65, 74 and 79 of BVLEP 2002 as they existed prior to the 
introduction of State Environmental Planning Policy SEPP (Rural Lands) 2008 on 9 
May 2008. 

Part 6 of the SEPP (Rural Lands) 2008 states that if a development application has 
been made before the commencement of this Policy in relation to land to which this 
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Policy applies and the application has not been finally determined before that 
commencement, the application must be determined as if this Policy had not 
commenced. 

60 
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ISSUES 

The application seeks Council approval for the dedication of 150m of Crown Road 
reserve as public road to be maintained by Council under Council Policy 4.1.1(q). 

Policy 

The applicant seeks approval under Council Policy 4.1.1(q) to dedicate that part of the 
crown road reserve providing access to proposed lot A to public road. The length 
proposed to be dedicated is 150m. 

As originally submitted, the proposed standard of construction failed to satisfy the 
requirements of Council’s adopted Policy 4.1.1(q). A 4 metre wide gravel formation was 
proposed, whereas Council’s requirements nominate a minimum 6.4 metre wide 
bitumen seal.  

This advice was conveyed to the applicants consultant on 18 December 2007. In 
response, the applicants by letter dated 21 January 2008, advised Council that they 
strongly objected to the standard of construction required by Council Policy 4.1.1(q) but 
were prepared to construct to a 4 metre wide bitumen standard.   

The applicant’s grounds of objection were on the basis that: 

• The standard of construction would involve the removal of large areas of native 
vegetation and significant trees within the road reserves. 

• The standard of construction would result in significant site disturbance to the 
detriment of the environment. 

• Only one additional vehicle would use the section of road involved. 

• The standard of construction required by Council would contribute to ongoing road 
maintenance costs to Council.  

The matter was subsequently referred to Council’s engineering staff for investigation 
and advice. In response, Council’s Group Manager Infrastructure by letter dated 20 
February 2008 advised the applicants that compliance with the Policy would be 
required to effect the subdivision and that the Policy had been applied without 
exception in similar circumstances throughout the Shire.  

Advice was also sought from the applicant as to whether they wished to proceed with 
the application. In response, the applicants by letter dated 3 April 2008 confirmed that 
they wished to proceed with the application in accordance with the Policy, but wanted 
their objection to the Policy registered.  

In response to the applicant’s objections to the Policy, staff make the following 
comments: 
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• Construction within the Crown Road reserve would not involve the removal of 
significant areas of native vegetation. The section of road to be upgraded is already 
constructed to a gravel standard to a width which exceeds 6.4 metres for most of its 
length. 100 
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The application was referred to the Southern Rivers Catchment Management 
Authority for comment. In response, the Authority has raised no objection to the 
proposed subdivision and associated road works. 

• The upgrade of the road would involve a degree of site disturbance during the 
construction process and for a period of time following the completion of works. The 
construction and maintenance of erosion and sediment control works would be 
necessary to ensure the quality of stormwater discharge from the construction site. 
To this effect, a detailed site specific soil and water management plan would need to 
be endorsed by Council’s engineering staff prior to any site works commencing. 

• The fact that only one vehicle is likely to use the section of upgraded road is not 
relevant in the determination of the application. If not for the application of Policy 
4.1.1(q) the proposed subdivision would otherwise be prohibited. Departing from the 
Policy in relation to its standards of road construction would not be consistent with 
its implementation to date and would set an undesirable precedent in the 
determination of any future applications. 

• It is accepted that in the application of the Policy, Council would be responsible for 
ongoing road maintenance over that section of road at a cost.  

ASSET 

On completion of the subdivision, ownership and maintenance responsibilities 
associated with the newly constructed section of Widgeram Road would be transferred 
from the Crown to Council.  

CONCLUSION 

The property has the potential to be subdivided. The proposed subdivision has been 
designed taking into account the characteristics of the land and existing improvements.  

The proposal complies with the provisions of the BVLEP 2002, particularly Clause 
16(7) which are the mandatory matters for consideration in the assessment of 
concessional lot subdivisions.  

In accordance with Council Policy 4.1.1 (q) “Extension of Council Maintained Roads in 
Concessional Lot Subdivisions”, it is recommended that approval be given to the 
upgrading of the 150m section of Crown Public Road and that Council add that section 
of road to the road maintenance schedule.  

RECOMMENDATION 

1. That Development Application 2007.0261 for the two lot subdivision of Lot 43 
DP814168 (No. 171) and Strata Plan 50576 (No. 111) Widgeram Road, Bournda 
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be approved subject to the conditions outlined in the draft consent submitted to 
Council on 24 March 2009 

2. That Council add the 150m section of Crown Public Road, from its intersection 
with Widgeram Road to the access driveway to proposed Lot A to its road 
maintenance schedule. 

3. That the Group Manager, General Manager be delegated authority to determine 
development applications for concessional lot subdivision in accordance with 
Council Policy 4.1.1(q) “Extension of Council Maintained Roads in Concessional 
Lot Subdivisions” when: 

140 

(a) The Group Manager, Infrastructure Waste and Water agrees to inclusion of 
the additional section of road on Council’s road maintenance schedule. 

(b) Conditions are imposed in any consent in accordance with the Policy. 
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Appendix 1 – Subdivision Layout Plan 
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