
PLANNING AND ENVIRONMENT COMMITTEE 
24 March 2009 

6. DA No. 2008.0136:  Regularisation of unauthorised clearing and 
construction of a private driveway – Old Mill Road, Wolumla 

Group Manager, Planning and Environment 
 

Applicant R and EC Bloch 

Owner Jans Investments 

Site Lot 130 DP 1017007, Old Mill Road, Wolumla 

Zone 1(a) Rural General 

Proposed development Regularise unauthorised clearing and construct a private 
driveway 

PRECIS 

This matter was reported to Council at its meeting dated 3rd March 2008 and was 
deferred in accordance with Council’s Code of Meeting Practice following an address 
on the day.   

The previous report is presented to Council along with separate comment on the recent 
address. 10 

20 

The application seeks approval for the regularisation of unauthorised clearing and to 
construct a private driveway. The driveway is to improve access to the existing rural 
dwelling over an easement that has been created on the neighbour’s land. 

BACKGROUND 

Council had previously granted approval under the Roads Act to enable access to the 
site from Old Mill Road. That approval is limited to rights of access across the Council 
road reserve only and does not authorise the vegetation clearing or the construction of 
the driveway on the private land. 

The property owner then proceeded to do unauthorised work that involved the clearing 
of vegetation from the land. 

Following a neighbour complaint, a Council officer attended the site and issued a notice 
on the owner and the contractor to provide temporary environmental management 
controls. The owner was advised that it would be necessary to obtain development 
consent.  

The objector referred the matter to the NSW Ombudsman, raising a number of 
concerns in respect to Council’s dealings with this application. Advice was received by 
the objector from the Ombudsman’s office indicating it was not able to assist. 
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As the authority responsible for native vegetation, the Department of Environment and 
Climate Change (DECC) has indicated that it will not be prosecuting for the 
unauthorised clearing, however it has provided comments in respect to rectification and 
revegetation which are included in the draft conditions of consent. 
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DESCRIPTION OF THE SITE 

The site was originally a disturbed forest strip approximately 36 x 282 metres that has 
now been completely cleared. The head of a small water course is traversed by the 
easement. The creation of the easement did not require the consent of Council. 

PLANNING ASSESSMENT 

The proposal has been assessed in accordance with the Matters for Consideration 
under Section 79C of the Environmental Planning and Assessment Act 1979. Staff 
highlight the key issues of the proposal in this report for Council’s consideration. 

Zoning 

The land is zoned 1(a) Rural General under the Bega Valley Local Environmental Plan 
2002 and the proposed development is permissible with Council consent. 

ISSUES 

Council has received a number of submissions from a neighbour that raise concerns 
over the destruction of native vegetation, dust, safety, bush fire hazard and potential for 
increased erosion on the adjoining land. 

Submissions 
The objector states that the existing Roads Act 1993 approval for the access onto 
Old Mill Road contradicts BVSC LEP 2002 16 (7) because it provides an 
additional access to an arterial road which is unsafe. 

 Comment: 
Clause 16(7) relates to subdivision of land in the 1(a) zone, however the application 
before Council is not for subdivision and, in any event, Old Mill Road is not an 
arterial road. The safety issue was considered as part of the previous access 
approval in accordance with Council’s policies and procedures. 

The objector has raised the concern that the proposed design of the mitigation 
measures are inadequate for the land area that has been cleared and that 
increased flows would result that would adversely affect his property. 

 Comment: 
Initially Council’s Engineering officer advised that the mitigation measures were 
inadequate and the plans were sent back to the applicant’s consulting engineer for 
revision. The revised plans now comply with the industry benchmark for sediment 
and erosion control designs, “Soils and Construction” 4th Edition 2004. 
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The objector has identified that the applicant cannot discharge water from water 
management controls into the creek on his property. 

 Comment: 
The applicant is legally able to discharge stormwater over the neighbour’s property 
as it is contained within a natural watercourse. The controls put in place aim to 
discharge water of good quality, volume and velocity into the creek based on an 
engineered solution. The objection is not supported. 70 
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The objector is concerned that the windrowed timber poses a fire threat. 

 Comment: 
Both DECC and Council staff agree. The draft consent is conditioned to require 
details of how the timber will be used as part of the vegetation rehabilitation plan 
and states that burning is generally an unacceptable option. However it is also noted 
that the clearing of the easement has provided a significant improvement to bush 
fire safety on the objector’s lot. 

The objector is concerned about the destruction of the native vegetation. 

 Comment: 
Both DECC and Council staff agree. The draft consent is conditioned to provide a 
vegetation rehabilitation plan prior to the issue of a construction certificate that will 
include attention to replanting, stabilisation, regeneration, weed control and suitable 
fencing. 

The objector is concerned that dust caused by vehicle movements will adversely 
affect the operation of his solar power system. 

 Comment:  
The draft consent is conditioned to provide dust suppression measures until the site 
is stabilised. 

ADDRESS TO COUNCIL, 3 MARCH 2009 

The following represents a summary of the address and appropriate staff comment:  

Concern that the catchment will be directed to a single drain on the objector’s 
property that will result in the objector’s vehicle access being washed away. 

 Comment:  
The objector has been provided with an engineering design supplied by the 
applicant that identifies adequate design for stormwater detention on the 
development site. The design provides increased protection to control stormwater 
flow with the provision of detention ponds. The ponds have been designed to 
capture storm flow from the entire catchment and include a factor of safety of an 
additional 100% storage capacity.  

Engineering design plan indicating the location of proposed detention ponds has 
been included as Appendix B. 
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Concern that the proposal will result in unacceptable erosion and soil loss in the 
catchment. 

 Comment:  
The proposed system of water catchment provides for control of water flow aimed at 
reducing erosion that currently exists and that had existed well before the 
unauthorised works were carried out. The design provides for capture of disturbed 
sediment that will reduce as the area is revegetated both by works required by the 
conditions of consent and natural regeneration of the site. 

That there is a legal requirement according to the law of support that the 
engineering of this driveway must show that it is equivalent to that of the land in 
its natural state and compensate for the exposure of the entire site. 
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 Comment:  
Staff are satisfied that the engineering design satisfies the intent of the law and 
provides for improved opportunity to reduce erosion of the site that predated the 
work being undertaken. 

For clarification at to the location of the objector and applicant in regard to the 
development, the site map has been amended to detail the location of each. 

CONCLUSION 

If this application had been received prior to the clearing works being undertaken, on 
balance it is likely that the proposal to construct a driveway would have been supported 
by Council staff. However the amount of clearing approved for the driveway would have 
been a lot less than what has now occurred. DECC has chosen not to pursue any legal 
action (under native vegetation legislation) with the landowner or the person 
responsible for causing the works to occur or the contractor. 

The draft conditions of consent require replanting, stabilisation, regeneration, weed 
control and suitable fencing.  The proposal to construct a private driveway is a 
permitted use within the zoning of the land and is consistent with the provisions of 
BVLEP 2002 and Council’s adopted policies. 

The issues raised in the submissions and public address to Council have been 
thoroughly assessed, however staff are of the opinion they do not warrant any further 
modification to or refusal of the application. 

RECOMMENDATION 

1. That development application 2008.0136 for the regularisation of unauthorised 
clearing and construction of a driveway be approved subject to the terms and 
conditions outlined in the draft consent submitted to Council at its meeting of 3 
March 2009. 

2. That the person that made the submissions be notified of Council’s decision. 
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Appendix A – Amended Site Map 
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Appendix B – Engineering Design Plan 
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